STATE OF FLORI DA

Dl VI SI ON OF ADM NI STRATI VE HEARI NGS

REGENCY PLACE APARTMENTS,
Petiti oner,

Case No. 98- 3449F

VS.

FLORI DA COWM SSI ON ON HUMAN
RELATI ONS,

Respondent .

N N N N N N N N N N N

FI NAL ORDER

A Formal Hearing was heard before the Division of
Adm ni strative Hearings by Daniel M Kilbride, Admnistrative Law
Judge, on Decenber 15, 1998, by video conference between
Tal | ahassee and Ol ando, Florida. The follow ng appearances were
ent er ed:

APPEARANCES

For Petitioner: M ke Krasney, Esquire
Krasney and Dett ner
304 South Harbor Gty Boul evard
Mel bourne, Florida 32901

For Respondent: Evelyn Davis Col den
Assi st ant General Counsel
Fl ori da Comm ssi on on Human Rel ati ons
325 John Knox Road
Building F, Suite 240
Tal | ahassee, Florida 32303-4149

STATEMENT OF THE | SSUE

Whet her Petitioner is entitled to an award of attorney's
fees and costs as a prevailing small business party in an

adj udi catory proceeding initiated by a state agency as provi ded



under the Florida Equal Access to Justice Act (FEAJA),
Section 57.111, Florida Statutes.

Whet her the anount clainmed by Petitioner for attorney's fees
and costs is reasonabl e.

PRELI M NARY STATEMENT

Respondent agency issued a Notice of Determ nation: Cause
and | ssuance of Adm nistrative Charge on August 28, 1996.
Petitioner filed a request for a formal hearing. A fornal
heari ng, pursuant to Section 120.57(1), Florida Statutes, was
hel d before the D vision of Admnistrative Hearings on April 16,
1997. The Adm nistrative Law Judge i ssued a Recomrended O der
dated July 7, 1997, recommendi ng the charges be di sm ssed agai nst
all parties in that action. A Final Oder, adopting the
Recommended Order, was issued on June 17, 1998. The Petition for
Costs and Attorney's Fees, pursuant to Section 57.111, Florida
Statutes, was filed with the D vision of Adm nistrative Hearings
by the Petitioner on July 27, 1998. Followng entry of an Order
denyi ng Respondent agency's Mdtion to Strike, this matter was
subsequently set for hearing. At a notion hearing, conducted by
t el ephone conference call, it was determ ned that Petitioner,
Carol e Naylor, was not a small business owner, as defined by
Section 57.111, Florida Statutes, and is not entitled to recover
fees in this matter and was dismssed as a party.

The hearing on the nerits was held on Decenber 15, 1998.

O ficial Recognition was taken of the transcript of the fornmal



hearing held on April 16, 1997, as well as the Recommended and
Final Orders in the underlying case. Robert Stitzel testified,
as did Eli Subin, Esquire, and counsel for Petitioner on behalf
of Petitioner. Respondent agency offered no opposing affidavits
and submtted no testinony in opposition to the claimfor
attorney's fees and costs, but did cross-exam ne Petitioner's
w t nesses and offered oral argunment. The Transcript was filed
with the Cerk of the Division of Adm nistrative Hearings on
January 15, 1999. The Petitioner filed a notion for extension of
time to file proposed final orders on January 17, 1999.
Respondent agency tinely filed an objection to the Mdtion. The
Motion was granted by order dated February 1, 1999. Respondent
agency filed a Mdtion to Reconsider the order of February 1,
1999, and Petitioner filed a response thereto. Said Mdtion to
Reconsider is denied. Each party has filed proposed final orders
inthis matter which have been carefully considered in the
preparation of this Final Oder.

Based upon all of the evidence, the follow ng findings of
rel evant fact are determ ned:

FI NDI NGS OF FACT

1. The Respondent agency is charged with the
adm nistration of the Florida Gvil Rights Act of 1992, as
anmended, Section 760.30, Florida Statutes (1995). |If Petitioner
is unable to obtain voluntary conpliance with Sections 760. 20 -

760. 37, Florida Statutes, or has reasonable cause to believe a



di scrim natory housing practice has occurred, the Respondent
agency may institute an adm nistrative proceedi ng under Chapter
120, Florida Statues, on behalf of the aggrieved party.

2. On February 3, 1993, Polly Leggitt filed a conplaint
wi th the Respondent agency and the United States Departnent of
Housi ng and Urban Devel opment. The Conpl ai nt naned Carol e
Nayl or, Property Adm nistrator, as the person who discrimnated
agai nst her.

3. On March 24, 1993, the Respondent agency notified
Regency Pl ace Apartnments and Carol e Nayl or that the Conplaint had
been filed, and stated that wthin 100 days, the Respondent
agency woul d investigate the Conplaint and give notice whet her
there was or was not reasonable cause to believe that a
di scrim natory housing practice had occurred. The notice further
provi ded that final adm nistrative disposition of the Conpl aint
woul d be conpleted within one year fromthe filing of the
Conmpl ai nt, which would be on or about February 3, 1994.

4. A Notice of Determnation: Cause and |Issuance of an
Adm ni strative Charge was nmade and issued and served on
August 28, 1996. It named Regency Pl ace Apartnents; Carole
Nayl or, Frank Cutrona, Property Manager; and Robert Stitzel,
owner. The notice was issued nore than one year after the filing
of the Conpl aint.

5. Following the formal hearing, this Adm nistrative Law

Judge made certain findings of fact which were incorporated in



t he Recommended Order. Those findings held, inter alia:

(a) Robert Stitzel was the devel oper and
owner of Regency Place Apartnents. Carole
Nayl or, at the direction of the manager Frank
Cutrona, sent Ms. Leggitt letters rejecting
her application for an apartnent unit at
Regency Pl ace Apartnents because there was no
apartnent of the kind she wanted that was
avai l abl e and further that her inconme was
insufficient to qualify her for housing at
that place. Cutrona died on Decenber 26
1996.

(b) Carole Naylor did not work in the rental
office. She made no judgnents regarding the
rental of the apartnent, nor the

credi twort hi ness of the prospective tenants.

(c) Robert Stitzel nade no judgnents
regardi ng the tenants.

(d) Regency Pl ace Apartnments had a policy

whi ch requires income equaling three tines the
gross rental. The creditworthiness and the
determ nation of who would rent apartnents was
left solely with the resident manager.

(e) Stitzel denonstrated that many di sabl ed
people had lived in the apartnent conpl ex.
Accommodat i ons were made for people with

di sabilities by the manager and such costs for
t hese accommobdati ons were paid by Regency

Pl ace Apart nents.

(f) The agency nmade a prinma facie case of
discrimnation in that Leggitt is a

handi capped person, who is otherw se qualified
to rent the apartnent, and suffered a | oss of
a housing opportunity, under circunstances
which lead to an inference that Stitzel based
its action solely upon her handi cap.

(g) Evidence was presented that Regency Pl ace
Apartnment's requirenent of gross incone
equaling three tines the nonthly rent had not
been satisfied by Leggitt's nother's agreenent
to contribute $550 per nmonth. Leggitt's

i ncome was $281.34 per nonth. Three tines the



nonthly rent was $1, 140. 00, thus rendering her
i ncone short by $308. 66 per nonth.

(h) The notivation for rejecting the
application was that the apartnment which
Leggitt wanted was not avail able and Leggitt
did not have sufficient inconme to qualify.

(1) There was no evidence of a discrimnatory
notive on the part of Cutrona, Nayl or,

Stitzel, or Regency Pl ace Apartnents, other

t han conjecture. There was no evidence that
suggests the reasons given were not true at
the time the letters were witten or that they
were nerely pretextual. Further, it did not
appear fromthe evidence that any

di scrimnatory notive was proven. There was
nothing in the evidence that proves that
Leggitt's legal blindness was a cause of the
rejection of her application.

(j) There was no evidence of any act or
conduct which woul d suggest discrimnatory
conduct or a discrimnatory aninmus by any of
t he persons naned as Respondents in the

Adm ni strative Charge.

(k) Taken as a whole, the credible evidence
indicated that the sole basis for rejecting
Leggitt's application was the unavailability
of the unit that she requested, and her
failure to satisfy managenent of her financi al
ability to nmeet the financial requirenments of
Regency Pl ace Apartnents.

(1) Although Leggitt testified as to her
i nconveni ence caused by the denial of her
application, there was no evidence of any
quantifiabl e damages presented at the hearing.
6. In the Conclusions of Law, it was determ ned that the
Motion to Dismss should have and was granted on the grounds that
t he Respondent agency failed to conply with the statutory tinme

requi renents:

(a) Under the Federal Fair Housing
Amendnents Act, "the Secretary shall nake



7.

agency did not file its determnation until

an investigation of the alleged

di scrim natory housing practice and

conpl ete such investigation wthin 100
days after filing of the Conpl aint :
unless it is inpracticable to do so." 42
US C s 3610(a)(1)(B)(iv). The statute
al so provides that if "the Secretary is
unabl e to conplete the investigation

wi thin 100 days" after conplainant files
the conplaint, the Secretary "shall notify
t he conpl ai nant and respondent in witing
of the reasons for not doing so." 42
US C s. 3610(a)(1)(c).

(b) This sanme provision is found in the
Florida Fair Housing Act. See Section
760. 34, Florida Statutes (1995), and
Chapter 60Y-7, Florida Adm nistrative
Code.

(c) The Florida Adm nistrative Code
provi des as foll ows:

"Section 60Y-7004(8)(b) If the
Comm ssion is unable to
conplete its investigation

wi thin 100 days, it shal
notify the conpl ai nant and
respondent in witing of the
reasons for not doing so."

(d) Section 60Y-7.004(10) The Conm ssion
w Il make final adm nistrative deposition
of a conplaint within one year of the date
of receipt of the conmplaint, unless it is
inpracticable to do so. If the Conmm ssion
is unable to do so, it shall notify the
conpl ai nant and respondent in witing of

t he reasons for not doing so."

It is undisputed in this case that the Respondent

August 28,

1996, over

three and one-half years fromthe tinme Leggitt filed her

conpl ai nt.

never noti

It is also undisputed that the Respondent

fied Petitioner, or the other parties, that

agency

it would be

unable to conplete the investigation within 100 days as required



by statute. Nor did it notify Stitzel in witing why an
adm ni strative disposition of a Conplaint had not been nade
wi thin one year of receipt of the Conplaint.

8. Petitioner established that the Respondent agency
violated the statutory tinme [imts and that the three and one-
hal f year delay in filing the Respondent agency's Notice of
Probabl e Cause caused the proceedings to be inpaired and was to
Petitioner's extrene prejudice.

9. At the attorney's fee hearing, Respondent agency
offered no testinony or other evidence as to the cause for the
extrene delay in the filing of the Adm nistrative Charge, or the
rationale for filing the Charge two and one-half years after the
expiration of the statutory deadline for filing said charges.

10. At the attorney's fees hearing, Respondent agency
offered no testinony or other evidence as to why it clained to be
substantially justified in finding probable cause and filing the
Adm ni strative Charge.

11. The Petitioner, denonstrated that, at the tine the
matter was initiated, Regency Place Apartnents was a business
operating as a limted partnership and that Robert Stitzel was
the general partner; that the principal place of business was in
Florida; and that it did not have nore than 25 full-tine
enpl oyees.

12. Petitioner retained counsel to defend it on the charges

contained in the Notice of Determ nation, Cause and |ssuance of



an Adm ni strative Charge, and Petitioner was the prevailing small
busi ness party.

13. Counsel for Petitioner expended 76 hours on this
matter, not including time expended on the Petition for
Attorney's Fees or tine expended follow ng his appearance before
the Comm ssion prior to the issuance of the final order.
Counsel's billing for Petitioner's tine at an hourly rate of $200
is reasonable in this case.

14. The Petitioner's billable costs of $609.75 are
reasonabl e.

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding, and the
parties thereto, pursuant to subsections 57.111(4)(b)1. and
Section 120.57(1), Florida Statutes (1997).

16. The Florida Equal Access to Justice Act (FEAJA),
Section 57.111, Florida Statutes, provides in pertinent part:

(4)(a) Unless otherw se provided by |aw, an
award of attorney's fees and costs shall be
made to a prevailing small business party in
any adjudi catory proceeding or adm nistrative
proceedi ng pursuant to Chapter 120 initiated
by a state agency, unless the actions of the
agency were substantially justified or

speci al circunstances exist which woul d nake
the award unj ust.

17. The FEAJA, enacted by the Florida Legislature in 1984,
is patterned after a federal |aw on the sane subject -- The

Federal Equal Access to Justice Act (the Federal Act), 5 U S C



Section 504. Enacted in 1981, the Federal Act provides in
pertinent part:

(a)(1) An agency that conducts an adversary
adj udi cation shall award, to a prevailing
party other than the United States, fees and
expenses incurred by that party in connection
wi th that proceeding, unless the adjudicative
of ficer of the agency finds that the position
of the agency was substantially justified or
t hat special circunstances nmake an award

unj ust

18. The federal and state statutes use simlar |anguage,
and the legislative history of the Florida Act shows that
| egi sl ators were aware of the federal prototype. GCentele v.

Depart ment of Professional Regulation, 9 FALR 311 ( DOAH,

June 20, 1986), citing Senate Staff Analysis and Econom c | nput
Statenents CS/ SB 438 (5-2-84); and the record of the 5-2-84
nmeeting of the Senate Governnental Operations Commttee, sponsor
of the bill.

19. Wien, as in this case, a Florida Statute is patterned
after a federal |aw on the sane subject, it will take the sane
construction in the Florida courts as its prototype has been
given in federal courts insofar as such construction is
har noni ous with the spirit and policy of Florida |egislation on

the subject. Gentele v. Departnent of Professional Regul ation,

513 So. 2d 672, 673 (Fla. 1st DCA 1987).
20. Section 57.111, Florida Statutes, provides for an award
of attorney's fees fromthe state to a "small business party”

under certain circunstances in order to dimnish the detrinental

10



effect of seeking review of, or defending agai nst governnental

action. This section states in part:
(3)(d) The term "small business party" neans:

l.a. A sole proprietor of an unincorporated
busi ness, including a professional practice,
whose principal office is in this state, and
whose busi ness or professional practice has,
at the tinme the action is initiated by a
state agency, not nore than 25 full-tinme

enpl oyees or a net worth of not nore than $2
mllion, including both personal and business
i nvest nent s.

21. The Petitioner established that it was a snal

party within the contenplation of the statute in that:
a) During the relevant tinme, Petitioner was
operating a business as a limted partnership
and Robert Stitzel was the general partner;
b) Petitioner's principal place of business
was in the State of Florida, |ocated at
Regency Pl ace Apartnents, Mel bourne, Florida;

c) Petitioner did not have nore than 25
full-time enpl oyees;

See generally Ann and Jan Retirenent Villa v. Departnent

busi ness

Heal th and Rehabilitative Services, 580 So. 2d 278 (Fla.

1991) .
22. Since Petitioner qualifies as a small business

under the FEAJA, a state agency nust have initiated sone

agai nst a small business party. The recited purpose beh

establishment of Section 57.111, FEAJA, is that "[t]he

party
action

nd the

Legislature finds that certain persons may be deterred from

seeking review of, or defending agai nst, unreasonabl e gover nnent

action because of the expense of civil actions and admnistrative

11



proceedings . . . . The purpose of this sectionis to dimnish
the deterrent effect of seeking review of, or defending against,
government action by providing in certain situations an award of
attorney's fees and costs against the state.”

23. Section 57.111(3)(b), Florida Statutes, provides as
follows: The term"initiated by a state agency" neans that the
state agency: . . . (3) was required by law or rule to advise a
smal | business party of a clear point of entry after sone
recogni zable event in the investigatory or other free-form
proceedi ng of the agency.

24. In the instant case, the Respondent agency issued a
Notice of Determ nation: Cause and |ssuance of an Adm nistrative
Charge directed to Petitioner, and others, charging themwth
certain discrimnatory housing practice violations. Petitioner
deni ed the charges and requested a formal hearing, pursuant to
Chapter 120, Florida Statutes. Therefore, this matter was
initiated by a state agency.

25. Petitioner is a "prevailing small business party" since
the Final Order has been entered in its favor.

Section 57.111(3)(c)1., Florida Statutes (1997). Departnent of

Prof essi onal Regul ation v. Toledo Realty, 549 So. 2d 715, 717

(Fla. 1st DCA 1989).
26. Section 57.111(3)(e) of the Act states: A proceeding
is "substantially justified" if it had a reasonable basis in | aw

and fact at the time it was initiated by a state agency. It is

12



instructive to ook to the decisions of federal courts which have
construed the neaning of the | anguage of the Federal Act.

Structured Shelters Financial Mnagenent Inc. v. Departnent of

Banki ng, 10 FALR 389, (DOAH 1987); Gentele v. Departnent of

Pr of essi onal Regul ati on, supra.

27. In discussing the neaning of the term"substantially

justified,” the court in Ashburn v. U S., 740 F. 2d 843 (11th Gr

1984), said:

The governnent bears the burden of show ng

that its position was substantially

justified. (citation omtted) The standard

is one of reasonabl eness; the governnent nust

show "that its case had a reasonabl e basis

both in law and fact." (citations omtted)
Ashburn went on to say that the fact that the government lost its
case does not raise a presunption that the governnent's position
was not substantially justified. Neither is the governnment
required to establish that the decision to litigate was based on

a substantial probability of prevailing. Wite v. US., 740 F. 2d

836 (11th Cir. 1984). See generally Pierce vs. Underwood, 487

U S. 552, 565 108 S.Ct. 2541 (1988).

28. Respondent agency's reliance on Christiansburg Garnent

Conpany vs. Equal Qpportunity Comm ssion, 434 U S. 412 (1978) and

LeBl anc- Sternberg vs. Fletcher, 143 F.2d 765 (2d Gr. 1998), is

m spl aced. The test under Section 57.111, Florida Statutes, is
far different than the criteria established under the federal
cases or under Section 57.105, Florida Statutes. Section 57. 105,

Florida Statutes, awards attorney's fees only if there is a

13



conpl ete absence of justiciable issue in law or fact. The cases
conparing the results between Sections 57.105 and 57.111, Florida
Statutes, are clearly distinguishable.

29. The Florida Legislature recognized the difference
between the two criteria for determning attorney's fees. The
cases cited by Respondent agency which deny attorney's fees under
Section 57.105, Florida Statutes, have a conpletely different
standard of proof. Section 57.111, Florida Statutes, nandates
that attorney's fees be awarded unl ess the agency proves
substantial justification. Under Florida Law, the "substantially
justified" standard falls sonewhere between the "no justiciable"

i ssue standard of Section 57.105, Florida Statutes, and an
automatic award of fees to the prevailing party. Helnmy vs.

Depart ment of Busi ness and Professional Regul ation, 707 So. 2d

366 (Fla. 1st DCA 1998).

30. Once the Petitioner, who is seeking fees, proved that
it was a small business, as defined by Section 57.111, Florida
Statutes, and is the prevailing party, the burden shifted to the
Respondent agency to show that its action in initiating the

proceedi ng was "substantially justified." Gentele vs. Departnent

of Professional Regulation, 9 FALR 310, 327 (DOAH 1986), affirned

513 So. 2d 672 (Fla. 1st DCA 1987). In this regard, Respondent
agency wholly failed to present any evidence as the basis on

which it initially filed the Adm nistrative Charge. At the

14



hearing, the only argunent that was made was that 'substanti al
justification existed.
31. The fact that the Respondent agency was able to prove a

prima facie case in the underlying action is insufficient to show

"substantial justification" by the agency because the order and
burden of proof in a handi cap-discrimnation case involving the

"traditional' standard set forth in MDonnell-Douglas Corporation

vs. Geece, 411 U S. 792 (1973), and Texas Departnent of

Community Affairs vs. Burdine, 450 U S. 248 (1981), is that a

prima facie case of unlawful discrimnation nerely raises an

inference that the conplainant's | oss of a housing opportunity
was based on her handicap. No inference of aninmus attaches and
the ultimte burden of persuasion renmained with the Respondent

agency. See St. Mary's Honor Center vs. Hicks, 509 U S |

113 S. Ct. 2742 (1993). Respondent agency had the obligation in
this proceeding to present sone evidence to denonstrate that it
had probable cause to issue the Notice of Determ nation: Cause
and Adm nistrative Charge in the first instance. This, it has
wholly failed to do. At the formal hearing in the underlying
case, the only evidence offered to prove pretextual notive on the
part of Petitioner was hearsay or conjecture.

32. Equally inportant, the Recomended Order held, and the
Final Order agreed, that the case should be di sm ssed because
Respondent agency failed to make an adm ni strative disposition of

the Conplaint within one year of the date of receipt of the

15



Complaint and failed to notify the conplainant and Petitioner
(Respondents in the underlying case) of the reasons for not doing
so. Nevertheless, it filed its Adm nistrative Charge

Determ nation nore than two and one-half years after the
expiration of the statutory tinme limt. Respondent agency failed
to produce any evidence at the hearing on this natter as to the
cause for the excessive delay in prosecuting this case or why it
ignored its statutory time limts and filed the charges anyway.

This is clearly unreasonabl e governnent action. Ann and Jan

Retirement Villa v. Departnment of Health and Rehabilitative

Servi ces, supra.

33. Accordingly, at the tinme the Adm nistrative Charge was
i ssued, the Respondent agency had had no reasonabl e basis both in
| aw and fact for its decision to issue the Notice of
Determ nation and the Adm nistrative Charge and was, therefore,
not substantially justified in issuing the charge citation.

Hel My v. Departnent of Business and Professional Regul ation,

supra; Gentele vs. Departnent of Professional Regul ation, supra;

Depart ment of Professional Regulation v. Toledo Realty, supra.

34. Petitioner presented sufficient evidence to show that
the request for attorney's fees and costs was reasonable for the
maxi mum anount al | owabl e under Section 57.111(4)(d)2., Florida

St at ut es,

16



CONCLUSI ON

In this case, the Respondent agency initiated the action and
the Petitioner was the prevailing party in the underlying action.
The greater weight of the evidence supports the position that
Petitioner is a "small business party" within the nmeaning of the
Fl orida Equal Access to Justice Act. The Respondent agency
wholly failed to prove that it had a reasonable basis in both | aw
and fact for its actions at the tine the Adm nistrative Charge
was issued or that it was substantially justified inits
posi tion.

ORDER

It is, therefore,

ORDERED t hat

1. The Petition for Attorney's Fees and Costs is GRANTED

2. Petitioner is entitled to an award of $15,000 in
attorney's fees and costs.

DONE AND ORDERED this 3rd day of My, 1999, in Tall ahassee,

Leon County, Florida.

DANI EL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www, doah. state. fl. us
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Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 3rd day of My, 1999.

COPI ES FURNI SHED

Evel yn Davis Gol den

Assi st ant General Counsel

Fl ori da Conmm ssi on on Human Rel ati ons
325 John Knox Road

Bui | ding, Suite 240

Tal | ahassee, Florida 32303-4149

M ke Krasny, Esquire

Krasny and Dett ner

304 South Harbor Gty Boul evard
Mel bourne, Florida 32901

Sharon Moultry, Cerk

Fl ori da Conmm ssi on on Human Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

Dana Baird, General Counse

Fl ori da Conmm ssi on on Human Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

NOTI CE OF RIGHT TO JUDI CI AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of
a notice of appeal with the Cerk of the Division of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the Appellate
District where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be revi ewed.
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